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The National Labor Relations Board, by a three-
member panel, has considered an objection to an election 
held March 13 and 14, 2015, and the hearing officer’s 
report recommending disposition of it. The election was 
conducted pursuant to a Stipulated Election Agreement.  
The tally of ballots shows 26 for and 30 against the Peti-
tioner, with no challenged ballots.

The Board has reviewed the record in light of the ex-
ceptions and brief, has adopted the hearing officer’s find-
ings1 and recommendations,2 and finds that the election 
must be set aside and a new election held.  We agree with 
the hearing officer’s recommendation to sustain the Peti-
tioner’s Objection 3 alleging that the Board agent con-
ducting the election improperly refused to allow the Peti-
tioner its designated observer.

On January 30, 2015, the United Government Security 
Officers of America, Local 365 filed a petition to repre-
sent the Employer’s special police officers.  The parties 
entered into a Stipulated Election Agreement including 
the following standard clause: “Each party may station 
an equal number of authorized, nonsupervisory-
employee observers at the polling places to assist in the 
election, to challenge the eligibility of voters, and to veri-
fy the tally.”  The Petitioner initially designated employ-
ee Ken O’Boy as its observer, but on the day of the elec-
tion, O’Boy informed James Natale, the Petitioner’s East 
Coast Regional Director,3 that he was scheduled to work 
and was unavailable.  Approximately 30 minutes before 
the 1 p.m. start of the first of two scheduled voting ses-
sions, Natale asked the Board agent conducting the elec-
                                                          

1 We deny the Employer’s motion to take judicial notice of a board 
document in this case or in the alternative to supplement the record as 
moot.  The Stipulated Election Agreement that the Employer asks the 
Board to admit into evidence is already part of the record in this case.  

2 In the absence of exceptions, we adopt pro forma the hearing of-
ficer’s recommendation to overrule the Petitioner’s Objection 2.

3 Natale testified that he performed both organizing and business 
agent work for the Petitioner, but beyond his appearance at the election, 
the record does not establish the level of his involvement in the Peti-
tioner’s organizing campaign.  

tion to allow him to substitute as the Petitioner’s observ-
er.  The Board agent refused, citing Natale’s status as a 
nonemployee union official.  The election proceeded 
with an observer for the Employer, but none for the Peti-
tioner.  Before the second session that evening, Natale 
again requested to serve as the Petitioner’s observer.  The 
Board agent again denied the request. 

We agree with the hearing officer that the Board 
agent’s conduct raises a reasonable doubt as to the fair-
ness and validity of the election.  In Browning-Ferris 
Industries of California, Inc., 327 NLRB 704, 704 
(1999), the Board articulated a procedure for Board 
agents to follow when they become aware that a party 
intends to use a potentially objectionable observer.  Un-
der this procedure, the Board agent must advise the par-
ties of the potential adverse consequences of using the 
observer, i.e., that the election might be set aside if an 
objection is filed and it is later determined that the use of 
the observer was not reasonable under the circumstances.  
Id.  The Board agent should then allow the election to 
proceed with the observers chosen by the parties, leaving 
to the objections process the resolution of any issues that 
might be raised as to the reasonableness of the use of the 
questionable observer.  Id.

Instead of following the procedure outlined above, the 
Board agent in this case refused to allow Natale to serve 
as an observer and caused the election to proceed with an 
observer present for the Employer and no observer pre-
sent for the Union.  As indicated above, the Stipulated 
Election Agreement provided for each party to have an 
equal number of observers present during the election.  
The Board agent’s refusal to seat Natale—while allowing 
the Employer an observer—was therefore a breach of the 
Agreement.  The Board has long held that the breach of a 
provision in an election agreement providing for an equal 
number of observers is a material breach that warrants 
setting aside the election without the need for a further 
showing of prejudice. Browning-Ferris, 327 NLRB at 
704; Breman Steel Co., 115 NLRB 247, 249 (1956).

We disagree with our dissenting colleague’s claim that 
the concerns underlying the Board’s decision in Brown-
ing-Ferris are not present here.  In Browning-Ferris, as 
here, the parties entered into a stipulated election agree-
ment providing for an equal number of observers for 
both parties.  On the day before the election, the petition-
er informed the Region that it was unable to find any 
current employees to act as observers.  It instead pro-
posed using two former employees of the employer.  The 
Board agent conducting the election refused to allow the 
proposed observers, in the mistaken belief that the 
agreement required them to be employees of the employ-
er.  The election took place with two observers for the 
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employer and none for the petitioner.  On review, the 
Board upheld the Regional Director’s finding that the 
numerical imbalance was a material breach of the agree-
ment requiring the election be set aside.  The Board 
weighed the impact of this breach against the potential 
impact of using nonemployee observers during the elec-
tion.  It found that even if the parties interpreted the 
agreement to require that observers be employees of the 
employer, the use of nonemployees would, unlike the 
disparity in the number of observers, not be a material 
breach of the agreement or per se objectionable.  327 
NLRB at 704.

Contrary to our colleague’s position, the fact that 
Natale was a union official—as well as a nonemployee—
does not require a different analysis.  The dissent primar-
ily argues that the use of a union official as an observer is 
always objectionable and should never be permitted.  
However, the Board, with court approval, has consistent-
ly rejected that argument.

“The Board’s principal goal in conducting representa-
tion elections is to guarantee employees’ freedom in ex-
ercising their choice with respect to union representa-
tion.”  First Student, Inc., 355 NLRB 410, 410 (2010).  
To that end, the Board has adopted a per se rule that in-
dividuals closely identified with management may not 
serve as observers, without imposing a parallel prohibi-
tion on individuals closely identified with a petitioning 
union.  Id.  As the Board explained in First Student, 
“employees [are] aware[] that the employer wields sub-
stantial and direct control over their livelihoods and day-
to-day working conditions.”  Id.  A petitioning union, 
however, does not possess the same degree of control 
over employees’ working conditions.  Id.4 Accordingly, 
the Board has long held, with judicial approval, that ab-
sent evidence of misconduct, service by a union official 
as an observer is not grounds to set aside a representation 
election.5 See, e.g., NLRB v. Black Bull Carting, Inc., 29 
                                                          

4 See also New England Lumber Division of Diamond International 
Corp. v. NLRB, 646 F.2d 1, 3 (1st Cir. 1981) (“There are obvious dif-
ferences . . . between permitting a local union official to be present in 
the polling place during voting and permitting individuals closely iden-
tified with management to be there.  The Board could reasonably con-
clude that the presence of supervisors in the polling place during vot-
ing, even in the role of observers, might create an atmosphere of fear or 
intimidation where the similar presence of a local union official would 
not.”).

5 We acknowledge that the Board’s Casehandling Manual (Part 
Two), Representation Proceedings, Sec. 11310.2 states in part that “[a] 
union official should not serve as an observer unless he/she is also an 
employee of the employer.”  That section does not state an outright 
prohibition on the use of nonemployee union officials as observers.  
Rather, it merely expresses the normative principle—with which we do 
not necessarily disagree—that their performance of this role is disfa-
vored.  We emphasize, moreover, that the Casehandling Manual is not 
binding upon the Board and that departures from its guidelines are not 

F.3d 44, 46 (2d Cir. 1994) (holding that use of a nonem-
ployee union official as an observer does not warrant 
setting aside an election unless there is evidence that the 
official engaged in improper conduct); New England 
Lumber Division of Diamond International Corp. v. 
NLRB, 646 F.2d at 3 (“The Board has consistently held, 
with court approval, that the designation of a union offi-
cial as observer does not warrant overturning an election 
unless there is evidence that the official engaged in im-
proper conduct while acting in that capacity.”); NLRB v. 
E-Z Davies Chevrolet, 395 F.2d 191, 193 (9th Cir. 1968) 
(holding that “the mere presence of” the union’s vice-
president, who was not an employee of the employer, at 
the polls while serving as the union’s observer, “did not 
vitiate the election”); Shoreline Enterprises of America, 
Inc. v. NLRB, 262 F.2d 933, 942 (5th Cir.1959) (“As for 
‘the (selection of) union officers or leaders’ as election 
observers, this Court has held that it is not ‘a ground for 
invalidating the election’.”) (citations omitted); Shoreline 
Enterprises of America, 114 NLRB 716, 718–719 (1955) 
(holding that the use of a paid union organizer as an elec-
tion observer is not grounds for invalidating an election).

In view of the very different positions that unions and 
employers occupy with respect to employees, the 
Board—with court approval—has consistently applied 
different standards to a wide variety of employer and 
union conduct during an election campaign.  For exam-
ple, an employer is generally prohibited from visiting the 
homes of its employees for the purpose of campaigning 
against the union.  Peoria Plastic Co., 117 NLRB 545 
(1957).  Home visits by union representatives, however, 
are unobjectionable so long as they are unaccompanied 
by threats or other coercive conduct. See Canton, 
Carp’s, Inc., 127 NLRB 513, 513 fn. 3 (1960).  Like-
wise, it is well established that an employer may not 
conduct a preelection poll of its employees on the ques-
tion of unionization. See Offner Electronics, Inc., 127 
NLRB 991, 992 (1960).  A union, though, may legiti-
mately measure support among the workers. Glamorise 
Foundations, Inc., 197 NLRB 729, 729 fn. 4 (1972), cit-
ing J. C. Penney Food Department (titled “Springfield 
Discount”), 195 NLRB 921, 921 fn. 4 (1972) (overruling 
Offner Electric to the extent it could be read to bar 
noncoercive polling by a union), enfd. 82 LRRM 2173 
(7th Cir. 1972). See also Springfield Hospital, 281 
NLRB 643, 692–693 (1986), enfd. 899 F.2d 1305 (2d 
Cir. 1990).  The Board’s policy of differentiating be-
tween union and employer polling was endorsed by the 
Sixth Circuit in Kusan Mfg. Co. v. NLRB, 749 F.2d 362 
                                                                                            
per se objectionable.  See, e.g., Patient Care, 360 NLRB No. 76, slip 
op. at 2 (2014).
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(6th Cir. 1984).  There, the court rejected the employer’s 
argument that the Board could not differentiate between 
union and employer polling, stating: “By no stretch of 
the imagination are employers of unorganized workers 
and unions seeking to organize those workers equally 
matched with respect to their powers of or opportunities 
for the exercise of coercion. . . . This disparity between 
the disruptive powers of the employer and those of the 
union convinces us that pre-election polling by the union 
is not impermissible per se.” 749 F.2d at 364–365.  See 
also Maremont Corp. v. NLRB, 177 F.3d 573, 577 (6th 
Cir. 1999) (same); Louis-Allis Co. v. NLRB, 463 F.2d 
512, 517 (7th Cir. 1972) (same).

The dissent contends that the continuing validity of the 
Board’s application of different standards to like kinds of 
employer and union conduct during representation elec-
tions has been called into question by the D.C. Circuit’s 
decision in Nathan Katz Realty, LLC v. NLRB, 251 F.3d 
981 (D.C. Cir. 2001).  We disagree.  In Nathan Katz, a 
Regional Director denied an employer’s request to hold a 
hearing over whether union officials engaged in objec-
tionable conduct when they were stationed in a vehicle 
inside a no-election zone and were honking and gesturing 
at employees as they entered the voting site.  The Re-
gional Director found that the allegations, even if true, 
were insufficient to demonstrate that the union had inter-
fered with the employees’ free choice.  The Board denied 
a request for review of that decision and later granted the 
General Counsel’s motion for summary judgment when 
the employer refused to bargain with the union.  The 
D.C. Circuit denied enforcement of the Board’s order in 
the refusal-to-bargain case.  The court observed that, “in 
previous cases, the Board has stated that a party’s mere 
presence may be sufficient to justify setting aside an 
election,” citing Electric Hose & Rubber Co., 262 NLRB 
186, 216 (1982) (holding that employer engaged in ob-
jectionable conduct when a supervisor was stationed 
within 10 to 15 feet of the entrance to the voting area),
and Performance Measurements Co., Inc., 148 NLRB 
1657, 1659 (1964) (holding that employer engaged in 
objectionable conduct when employer’s president stood 
by the door to the election area and employees had to 
pass within 2 feet to gain access to the polls).  251 F.3d 
at 992.  The court rejected the Board’s attempts to distin-
guish Electric Hose and Performance Measurements on 
the basis that the union agents in Nathan Katz were not 
“immediately outside of the actual polling area,” but 
were instead “stationed near the outside entrance to the 
building.”  Id. at 992–993.  Finding that the Board failed 
to “offer a reasoned basis for its departure from prece-
dent,” the court vacated the Board’s decision and re-
manded the case for further proceedings.  Id. at 993.  

There is no indication, however, that the court was pre-
sented with, or considered, an argument that Electric 
Hose and Performance Measurements were distinguish-
able on the basis that those cases involved employer
agents rather than union agents.6  The dissent’s reliance 
on Nathan Katz for the proposition that the Board should 
apply a uniform standard prohibiting union agents and 
employer agents alike from serving as observers in repre-
sentation elections is therefore misplaced.

Equally unavailing is the dissent’s reliance on Randell 
Warehouse of Arizona, Inc., 347 NLRB 591 (2006).  In 
Randell Warehouse, the Board overruled precedent es-
tablishing different standards for union and employer 
photographing of employees engaged in Section 7 activi-
ty.  The Board found that the differences in “the relative 
capacity [of employers and unions] for reprisal provides 
no basis for departing from a uniform standard for . . .  
the photographing of employees engaged in Section 7 
activity during an election campaign.” Id. at 595.  The 
Board therefore held that “unexplained photographing 
has a reasonable tendency to interfere with employee free 
choice . . . regardless of whether the party engaged in 
such conduct is a union or an employer.”  Id. at 591.  The 
Board articulated its decision narrowly, however, taking 
care not to disturb the substantial body of case law, dis-
cussed above, establishing different standards for em-
ployers and unions with respect to conduct such as con-
ducting home visits, asking employees to sign cards or 
petitions, or conducting polls.7  Id. at 595–597.  Further, 
as directly relevant here, the Board neither held nor im-
plied that it was abandoning its long-standing, judicially 
approved policy of permitting nonemployee union agents 
to serve as observers in representation elections while 
prohibiting individuals closely identified with manage-
ment from acting in that capacity.
                                                          

6 Following the remand, the Board directed a hearing on whether the 
union officials interfered with the election.  After conducting the hear-
ing, the administrative law judge found that the union officials did not 
engage in objectionable electioneering and that the Board did not depart 
from its own precedent because the rule on being continually present in 
a place employees had to pass on the way to vote did not apply to union 
officials.

7 In Randell, the Board distinguished union solicitation and polling 
from photographing on the basis that “the need to solicit and persuade 
as part of an organizational campaign is obvious even without an ex-
planation” while, in contrast, “the purpose of photographing employees 
engaged in Section 7 activities is rarely self-evident . . . .  [A]n employ-
ee who is the target of unexplained photographing is unlikely to have 
any idea why his or her photograph is being taken.”  Id. 595–596.  That 
distinction applies equally here.  Even without an explanation, employ-
ees would reasonably understand the presence of a union official as an 
observer during a representation election as serving the legitimate pur-
pose of ensuring that the election was being conducted fairly, challeng-
ing voters, and identifying potentially objectionable conduct.
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We also find no merit in the argument of the Employer 
and our dissenting colleague that Natale serving as an 
observer would have constituted a material breach of the 
Stipulated Election Agreement.  The Employer and our 
colleague incorrectly assert that the Agreement’s provi-
sion for “nonsupervisory-employee observers” required 
observers who were both nonsupervisors and current 
employees of the Employer.  To the contrary, the Board 
has found that this standard clause is aimed at preventing 
supervisors of the employer from serving as election ob-
servers; it is not intended to preclude nonemployees from 
serving as observers.  Browning-Ferris, supra, 327 
NLRB at 704, citing Embassy Suites Hotel, Inc., 313 
NLRB 302, 302 (1993) (explaining that, “the concern is 
that supervisors (or other persons whose interests are 
closely aligned with management) may have an intimi-
dating impact on voters.”).  Natale, of course, was not a 
supervisor of the employer, and was therefore not ineli-
gible under the Agreement.

While our colleague purports to recognize the im-
portance of election observers, he does not appear to ful-
ly appreciate how their absence or an imbalance in their 
numbers may affect the voting process.  Certainly ob-
servers perform critical duties by challenging voters and 
identifying potentially objectionable conduct, as 
acknowledged by our colleague, but their value goes 
beyond that.  As the Board explained in Browning-
Ferris:

By their presence, observers help to assure the parties 
and the employees that the election is being conducted 
fairly.  When one party has observers and the other 
does not, or there is an imbalance in the number of ob-
servers, there is “a significant risk that an imbalance in 
the number of observers, with the acquiescence of the 
Board agent, could create an impression of predomi-
nance on the part of [one party] and partiality on the 
part of the Board.”

327 NLRB at 704 (quoting Frontier Hotel v. NLRB, 625 
F.2d 293, 295 (9th Cir. 1980)).  These are not trivial consid-
erations.  The electorate may reasonably interpret the ab-
sence of observers for one party, or an imbalance in the 
number of observers, as a sign that the Board is partial to the 
party with the greater number of observers or that the party 
with the greater number of observers is responsible for run-
ning the election.  Sonicraft, Inc., 276 NLRB 407, 411 
(1985).  Such an impression would reasonably tend to inter-
fere with the fairness and validity of the election.  Brown-
ing-Ferris, 327 NLRB at 704; Breman Steel Co., 115 
NLRB at 249.

In sum, contrary to the dissent, we decline to deviate 
from Browning-Ferris and the Board’s longstanding pol-

icy of permitting nonemployee union agents to serve as 
observers in representation elections.  Accordingly, we 
sustain the Petitioner’s Objection 3, set aside the elec-
tion, and direct a second election.

DIRECTION OF SECOND ELECTION

A second election by secret ballot shall be held among 
the employees in the unit found appropriate, whenever 
the Regional Director deems appropriate.  The Regional 
Director shall direct and supervise the election, subject to 
the Board’s Rules and Regulations.  Eligible to vote are 
those employed during the payroll period ending imme-
diately before the date of the Notice of Second Election, 
including employees who did not work during that period 
because they were ill, on vacation, or temporarily laid 
off.  Also eligible are employees engaged in an economic 
strike that began less than 12 months before the date of 
the election directed herein and who retained their em-
ployee status during the eligibility period and their re-
placements.  Those in the military services may vote if 
they appear in person at the polls.  Ineligible to vote are 
employees who have quit or been discharged for cause 
since the payroll period, striking employees who have 
been discharged for cause since the strike began and who 
have not been rehired or reinstated before the date of the 
election directed herein, and employees engaged in an 
economic strike that began more than 12 months before 
the date of the election directed herein and who have 
been permanently replaced.  Those eligible shall vote 
whether they desire to be represented for collective bar-
gaining by United Government Security Officers of 
America International Union and its Local 365.

To ensure that all eligible voters have the opportunity 
to be informed of the issues in the exercise of their statu-
tory right to vote, all parties to the election should have 
access to a list of voters and their addresses that may be 
used to communicate with them.  Excelsior Underwear, 
Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon 
Co., 394 U.S. 759 (1969).  Accordingly, it is directed that 
an eligibility list containing the full names and addresses 
of all the eligible voters must be filed by the Employer 
with the Regional Director within 7 days from the date of 
the Notice of Second Election.  North Macon Health 
Care Facility, 315 NLRB 359 (1994).  The Regional 
Director shall make the list available to all parties to the 
election.  No extension of time to file the list shall be 
granted by the Regional Director except in extraordinary 
circumstances.  Failure to comply with this requirement 
shall be grounds for setting aside the election if proper 
objections are filed.
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    Dated, Washington, D.C.   July 19, 2016

______________________________________
Mark Gaston Pearce,              Chairman

______________________________________
Kent Y. Hirozawa,              Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.
Pursuant to a Stipulated Election Agreement, the 

Board conducted an election to determine whether a unit 
of all full-time and regular part-time special police offic-
ers employed by the Employer in its Community Ser-
vices Division and working within the City of Boston 
desired to be represented by the Union for purposes of 
collective bargaining.  The tally of ballots shows 26 
votes for representation and 30 votes against representa-
tion.  There were no challenges.  

The Union filed objections to the election.  In Objec-
tion 3, the Union alleged that the Board agent conducting 
the election improperly refused to allow the Union’s East 
Coast Regional Director, James Natale, to serve as an 
observer when the Union’s designated observer was una-
ble to appear due to a work conflict.  The hearing officer 
recommended sustaining Objection 3.  My colleagues 
agree with the hearing officer, set aside the election, and 
direct a second election.1

Contrary to my colleagues, I believe that the Board 
agent acted appropriately when she denied the request to 
permit Natale (the Union’s East Coast Regional Director) 
to serve as an observer.  Therefore, I would reject the 
hearing officer’s recommendation to sustain Objection 3.  
As discussed below, I do not believe that under Brown-
ing-Ferris Industries of California, 327 NLRB 704 
(1999), or the Board’s Casehandling Manual (Part Two), 
Representation Proceedings, Section 11310.1 and 
11310.2 (which the hearing officer discussed at some 
length), the Board agent was required to let Natale serve 
as observer and leave any arguments about his eligibility 
to so serve for the postelection objections stage of the 
proceeding.  To the contrary, by preventing Natale from 
serving as an observer based on his status as a high-
ranking official of one of the parties, the Board agent 
furthered the important goal of protecting employees’
                                                          

1 There are no exceptions to the hearing officer’s recommendation to 
overrule the Union’s Objection 2.  Objections 2 and 3 were the only 
objections sent to hearing.  

freedom of choice, while avoiding a substantive problem 
that could cause the entire election to be set aside.  In 
short, the Board agent did the right thing, based on im-
portant substantive considerations:  permitting the elec-
tion to proceed as scheduled, without objectionable con-
duct associated with having a party’s senior official act-
ing as an observer while employees cast their votes.

The relevant facts are as follows.  The parties’ Stipu-
lated Election Agreement states, in pertinent part, that 
each party “may station an equal number of authorized, 
nonsupervisory-employee observers at the polling places 
to assist in the election, to challenge the eligibility of 
voters, and to verify the tally.”  In advance of the elec-
tion, the Union designated employee Ken O’Boy as its 
observer.  The secret-ballot election occurred on March 
13 and 14, 2015, with voting sessions from 1 to 3 p.m. 
and 8 p.m. to 1:30 a.m.  Prior to the start of the election 
on March 13, the Union’s East Coast Regional Director, 
Natale, learned from the employee, O’Boy, that O’Boy 
would be unable to serve as the Union’s observer due to 
a work conflict.2  Although Natale was a high-ranking 
union official who would not normally be permitted to 
serve as an observer, Natale requested that he be permit-
ted to act as the Union’s observer in place of O’Boy.  
The Board agent denied the request on the grounds that 
Natale was ineligible to serve because of his nonemploy-
ee status and his status as a union official.  The Board 
agent advised Natale that he was not allowed to stay in 
the election area, and he was ushered out. 

Natale returned to the polling place that evening to at-
tend the preelection conference before the second voting 
session.  He again asked the Board agent if he could stay 
to serve as the Union’s election observer.  The Board 
agent denied the request but told Natale that he could 
return at the conclusion of the election to witness the 
ballot count.  Natale left the polling area and returned at 
1:30 a.m. to witness the opening, counting, and tallying
of the ballots.  Natale testified that he likely would not 
have challenged any voter.  

In its Objection 3, the Union alleged, in relevant part, 
that the Board agent improperly denied Natale entrance 
to the polling place to serve as an observer and improper-
ly determined his eligibility to serve as an observer.  The 
Union cited the Casehandling Manual in support of its 
argument that the election should be set aside as a result 
of the Board agent’s action.  The hearing officer recom-
mended sustaining Objection 3, relying in part on 
                                                          

2 Natale was the only witness to testify at the hearing, and the hear-
ing officer generally credited his testimony.  As the Union’s East Coast 
Regional Director, Natale acts as director of organizing, among other 
things.  He testified that his duties relate to “everything” from “Maine 
to Pennsylvania.”
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Browning-Ferris Industries of California, supra.  In its 
exceptions, the Employer contends, among other things, 
that Browning-Ferris Industries is materially distin-
guishable from the present case and that Natale’s mere 
presence as an observer would have led employees to 
question the impartiality of the election.

My colleagues adopt the hearing officer’s recommen-
dation to sustain Objection 3.  They agree that, under 
Browning-Ferris Industries, the Board agent should not 
have excluded Natale from serving as the Union’s ob-
server.  My colleagues find that the Board agent should 
have allowed Natale to serve as an observer and left any 
arguments about his eligibility to be raised in postelec-
tion objections.  My colleagues reason that, by determin-
ing Natale’s ineligibility before the fact and refusing his 
request, the Board agent created imbalance in the number 
of observers (the Employer had an observer, the Union 
did not), and they find this constituted a material breach 
of the Stipulated Election Agreement that warrants set-
ting aside the election.  My colleagues also rely on prec-
edent holding that it is not per se objectionable for a un-
ion official to serve as an election observer.  Finally, they 
defend treating employer agents and union agents dispar-
ately—prohibiting the former, but not the latter, from 
serving as election observers—on the basis that employ-
ers wield power over employees and unions do not.

I respectfully disagree with my colleagues’ decision to 
sustain Objection 3.  In my view, my colleagues and the 
hearing officer have reached the wrong conclusion for 
the wrong reasons by dealing with relevant issues in the 
wrong order.

The starting point here should be the importance of 
having Board elections conducted in a timely manner 
that also gives effect to employee free choice.  This is set 
forth in our statute, which states that the Board “in each 
case” should “assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act.”3  Both par-
ties had ample notice when the election was going to be 
conducted:  the Stipulated Election Agreement (Stipula-
tion) was approved on February 13, 2015, providing for 
the election that took place as scheduled on March 13 
and 14, 2015.  And the Stipulation was equally clear re-
garding who could be an observer.  It stated: “Each party 
may station an equal number of authorized, nonsupervi-
sory-employee observers at the polling places to assist in 
the election, to challenge the eligibility of voters, and to 
verify the tally.”4  Additionally, the Board’s 
Casehandling Manual states in relevant part:

                                                          
3 Sec. 9(a).
4 Stipulation ¶ 10 (emphasis added).

Observers should be employees of the employer, unless 
a party’s use of an observer who is not a current em-
ployee of the employer is reasonable under the circum-
stances. . . . A supervisor should not serve as an ob-
server. . . .  An alleged discriminatee is eligible to serve 
as an observer. A union official should not serve as an 
observer unless he/she is also an employee of the em-
ployer.5

It is also well established that the Board’s representation
elections “‘are not lightly set aside.’”  Safeway, Inc., 338 
NLRB 525, 525 (2002) (quoting NLRB v. Hood Furniture 
Mfg. Co., 941 F.2d 325, 328 (5th Cir. 1991), and citing 
NLRB v. Monroe Auto Equipment Co., 470 F.2d 1329, 1333 
(5th Cir. 1972), cert. denied 412 U.S. 928 (1973)).  

Moreover, the mere presence of a party’s agents in a 
place employees must pass in order to vote constitutes 
objectionable conduct sufficient to set aside an election.  
See Electric Hose & Rubber Co., 262 NLRB 186 (1982) 
(presence of two supervisors in areas employees had to 
pass in order to vote objectionable); Performance Meas-
urements Co., Inc., 148 NLRB 1657 (1964) (presence of 
employer’s president near door to the election area objec-
tionable); see also Nathan Katz Realty, LLC v. NLRB, 
251 F.3d 981 (D.C. Cir. 2001), where the court faulted 
the Board for its unexplained departure from Electric 
Hose & Rubber and Performance Measurements where 
union agents were continually present within 20 feet of a 
building entrance employees had to enter in order to 
reach the polling place.  If the presence of union agents 
within 20 feet of a building entrance employees had to 
use to reach the polls “constitute[d] conduct of such a 
nature that it substantially impaired . . . employees’ exer-
cise of free choice,” Nathan Katz Realty, 251 F.3d at 
993, how much more coercive and impairing of free 
choice would it have been to permit Natale to position 
himself in the polling place itself as a Board-approved
observer, closely monitoring every single voter mere 
seconds before he or she marked and cast a ballot.  Sig-
nificantly, the court read Performance Measurements
and Electric Hose & Rubber “to stand for the proposition 
                                                          

5 Casehandling Manual (Part Two), Representation Proceedings, 
Sec. 11310.2 (citing Embassy Suites Hotel, Inc., 313 NLRB 302 
(1993); Kelley & Hueber, 309 NLRB 578 (1992); Bosart Co., 314 
NLRB 245 (1994)) (emphasis added).  My colleagues acknowledge this 
language by stating that it “merely expresses the normative principle—
with which [they] do not necessarily disagree—that” a nonemployee 
union official’s performance of the role of observer “is disfavored.”  
But there is a reason why this is disfavored.  The presence of a party’s 
agent within the polling place is coercive, regardless whether the indi-
vidual is the employer’s agent or the union’s agent.  However, my 
colleagues reject this proposition.  They believe that the presence of a 
union agent is not coercive.  Thus, despite their protestation to the 
contrary, it seems that they do disagree with the Casehandling Manual.  
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that a party”—not just an employer party—“engages in 
objectionable conduct sufficient to set aside an election if 
one of its agents is continually present in a place where 
employees have to pass in order to vote.”  Nathan Katz 
Realty, 251 F.3d at 993 (emphasis added).  I read those 
cases the same way, and no one is more “continually 
present in a place where employees have to pass in order 
to vote” than an election observer.  

My colleagues cite several court cases in which elec-
tions were upheld notwithstanding the presence of union 
officials as observers.  However, all of those cases pre-
date Nathan Katz Realty, and there is no indication in 
any of them that a party argued, or the court considered, 
the inconsistency between Performance Measurements
and Electric Hose and Rubber, on the one hand, and
permitting union agents to serve as election observers on 
the other.  

My colleagues believe there is no inconsistency.  Their 
position is that there should be a different rule for em-
ployer agents and union agents.  In their view, the former 
should be prohibited from serving as election observers 
and the latter should not because employers wield power 
over employees and unions do not.  At one time, the 
Board relied on the same rationale to justify disparate 
standards for employer photographing of employees en-
gaged in Section 7 activity (objectionable) and union 
photographing of employees engaged in Section 7 activi-
ty (unobjectionable).  See Randell Warehouse of Arizo-
na, 328 NLRB 1034, 1037 (1999) (Randell I) (justifying 
disparate standards on the basis that “an employer, unlike 
a union, has virtually absolute control over employees’
terms and conditions of employment”).  But the Board 
subsequently overruled Randell I and rejected this rea-
soning.  See Randell Warehouse of Arizona, Inc., 347 
NLRB 591 (2006) (Randell II).  In Randell II, the Board 
pointed out that “unions also have ample means available 
to them to punish employees”:

Once elected, a union has a voice in determining when 
employees will work, what they shall do, how much 
they will be paid, and how grievances will be handled.  
Just as some employers have used the means at their 
disposal for retaliation, some unions have used their in-
fluence and authority to retaliate against employees 
who displease them. . . .  The opportunities for and 
means of reprisal available to unions may differ from 
those available to employers, but they are no less real 
or intimidating.

Randell II, 347 NLRB at 594–595.  In my view, the ra-
tionale my colleagues rely on to apply different standards to 

employer-agent observers and union-agent observers does 
not survive Randell II.6

It is also true that election observers play an important 
role in our elections by potentially “challenging voters 
and generally monitoring the election process.”  NLRB v. 
Frontier Hotel, 625 F.2d 293, 295 (9th Cir. 1980).  And 
it is unfortunate that the Union’s arrangements for an 
appropriate observer proved to be inadequate.  But I do 
not believe, in these circumstances, that the Board agent 
should have permitted Natale to serve as the Union’s 
observer.  The Board agent was faced with a choice be-
tween either (i) permitting a high-ranking, nonemployee 
official of one of the parties to serve as an election ob-
server, or (ii) adhering to the eligibility criteria that have 
long governed election observers and were well known 
to the parties given that their Stipulation provided for 
“nonsupervisory-employee observers” (emphasis add-
ed).7  Those were the only options, and in my view, the 
numerical imbalance in observers was not caused by the 
Board agent’s actions but rather resulted from the Un-
ion’s failure to make adequate arrangements (such as 
having alternatives if the designated employee-observer 
was unavailable).  Additionally, regardless of the cause, 
the numerical imbalance in observers is far less conse-
quential than the coercive effect of having an imbalance 
that would have gone the other way, where the Employ-
er’s observer would have been a nonsupervisory employ-
ee (consistent with the parties’ Stipulation) and the Un-
ion’s observer would have been its East Coast Regional 
Director, which would have been contrary to the parties’
Stipulation and to the Board’s longstanding standards 
regarding observers.  
                                                          

6 In support of applying different standards to employer-agent ob-
servers and union-agent observers, my colleagues note that the Board 
applies different standards to employers and unions when it comes to 
home visits and preelection polling.  But home visits and polling are 
fundamentally different from stationing a party’s agent at the threshold 
of the voting booth.  As the Board explained in Randell II, “[d]irect 
personal solicitation and polling are the primary means by which un-
ions effectuate the policies of the Act by affording employees the right 
to ‘self-organization, to form, join, or assist labor organizations, [and] 
to bargain collectively through representatives of their own choosing.’”  
347 NLRB at 595.  In other words, home visits and polling, which 
“provide natural occasions for bilateral discussion and noncoercive 
attempts to persuade,” id., are organizational tools.  The Board in 
Randell II distinguished such activities from photographing employees, 
which “does not play the same central role in employee self-
organization.”  Id. at 596.  Using party agents as election observers is 
even more distinguishable from organizational activities such as home 
visits and polling:  by the time employees are about to mark and cast 
their ballots, all organizing has ended, and the Board’s concern shifts to 
ensuring that “[t]he final minutes before an employee casts his vote 
should be . . . as free from interference as possible.”  Milchem, Inc., 170 
NLRB 362 (1968).

7 Stipulation ¶ 10.
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Nor do I believe it is appropriate to set aside the elec-
tion because the Board agent did not handle the present 
situation in the manner prescribed in Browning-Ferris 
Industries of California, supra.  There, the Board majori-
ty, over Member Hurtgen’s dissent, criticized a Board 
agent for not allowing the petitioner to use as observers 
two former employees of the employer.  The majority 
concluded that when the Board agent was informed by 
the petitioner of its desire to use two nonemployees as 
observers, he should have advised the parties of the po-
tential adverse consequences of using nonemployees as 
observers under applicable caselaw, but allowed the elec-
tion to proceed with the observers chosen by the parties, 
leaving to the objections process the resolution of any 
issues that might be raised as to the reasonableness of the 
petitioner’s actions.  The majority further explained that 
the unequal numbers of observers that resulted from the 
Board agent’s action amounted to a material breach of 
the stipulated election agreement provision requiring an 
equal number of observers.  The majority observed that 

[w]hen one party has observers and the other does not, 
or there is an imbalance in the number of observers, 
there is a significant risk that an imbalance in the num-
ber of observers, with the acquiescence of the Board 
agent, could create an impression of predominance on 
the part of one party and partiality on the part of the 
Board.  In contrast, there is nothing inherent in the fact 
that a party’s observer is not an employee of the em-
ployer that would tend to call into question the integrity 
of the election process.

327 NLRB at 704 (internal quotations, citations, and altera-
tions omitted).

The considerations at issue in the instant case are ma-
terially different from those addressed in Browning-
Ferris Industries.  Here, my colleagues find that the 
Board agent should have permitted a high-ranking union 
official to preside over the election, when the Employer’s 
observer (consistent with the parties’ Stipulation and 
longstanding Board procedures) would have been a rank-
and-file nonsupervisory employee.  This type of imbal-
ance, and the resulting arrangement under which all em-
ployees would have cast their votes in the presence of a 
union official, would have done more than merely “call 
into question the integrity of the election process.”
Browning-Ferris Industries, 327 NLRB at 704.  It would 
have destroyed it.  See Nathan Katz Realty, 251 F.3d at 
993.  Here, unlike in Browning-Ferris Industries, the 
Union, upon learning that its designated observer would 
be unavailable, did not merely seek to use a nonemploy-
ee as an observer.  It sought to use its own high-level 
official who was personally responsible for the Union’s 

organizing activities.  The Board agent properly con-
cluded this would obviously imperil the validity of the 
election.  In my view, nobody can credibly argue—even 
now, with the benefit of hindsight—that it would have 
been “reasonable under the circumstances”8 to permit the 
East Coast Regional Director to position himself as the 
Union’s observer inside the polling place itself.

At bottom, the Union, through no fault of the Employ-
er, ended up without an observer.  But that numerical 
imbalance should not obscure the fact that had Natale 
been allowed to serve as an observer, the number of ob-
servers would have been equal, but the status of the ob-
servers (on one side, a union official; on the other, a 
nonagent employee) would have been strikingly unequal.  
Moreover, the resulting arrangement plainly would have 
resulted in an invalid election under Nathan Katz Realty, 
supra.  Again, the Stipulation stated that each party “may 
station an equal number of nonsupervisory-employee 
observers at the polling places . . . .”  The Union was 
given the opportunity to do so.  Its failure to do so was 
not the Employer’s fault.  See Browning-Ferris Indus-
tries, supra at 705 (Member Hurtgen, dissenting).9

In conclusion, I believe that the Board agent reasona-
bly determined that Natale was not entitled to serve as an 
observer and that her action furthered the goal of ensur-
ing a free and fair election.  Therefore, I respectfully dis-
sent.
    Dated, Washington, D.C.   July 19, 2016

______________________________________
Philip A. Miscimarra,              Member

                  NATIONAL LABOR RELATIONS BOARD

                                                          
8 Casehandling Manual (Part Two), Representation Proceedings, 

Sec. 11310.2.
9 I also do not find the hearing officer’s reliance on Casehandling 

Manual (Part Two), Representation Proceedings, Section 11310 to be 
persuasive.  At best, the language (which is nonbinding in any event) is 
conflicting.  Citing Browning-Ferris Industries, the Casehandling 
Manual states, among other things, that the Board agent should not 
attempt to determine the eligibility of an observer and that unresolved 
issues should be left to the objections process.  The Casehandling Man-
ual also emphasizes, however, that nonemployee union officials should 
not serve as observers.  As I discuss in the text, Browning-Ferris Indus-
tries did not involve a high-ranking union official who wanted to serve 
as an observer.  It involved using nonemployees as observers and the 
balance to be struck where permitting such individuals to do so would 
have enabled the parties to achieve numerical balance without inherent-
ly calling into question the integrity of the election.  Here, achieving 
numerical balance by permitting Natale to serve as the Union’s observ-
er would have destroyed the integrity of the election.  
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